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Max Weber has been termed as the Sociologist
but looking at his career it would notbe wrong to

say that he was a historian, economist and a jurist,
Readers would fmd Weber a difficult au?.hor His

- political writings are mainly criticism of Holenzollern

Germany and ‘is probably out of context of the pattern
of political thinking and development in Bangladesh. -
H's concepts in his polttical writings particularly in
relation to the theory of imsiitutional _siru{ituré is of

importance in study of parliamentary democracy which

he thought was the political form necessitated by the
growing indusirial society. Webers idea of constant
polifical compromise as the ultimaie arrangement in
political life is of immense imporiance in the back-
ground - of consiant conflici of polmcal thoughis and
practices. ;

It is accepted that ihe human society grows both
in the advanced civilised scciety and in the ' most
backward society. The presenl sociely and iusiitutions
are the products of a continuous process of evolution,



36° Marx and Weber ; Perspectives ont Theory and Domination

A sociologisi is dependent upon various information
for the study of social forms and instiiutions. A brief
study of human law in its evodution generally is
necessary to appreciate the concept of legiimate autho-
rity that Max Weber advocated. In this regard a study
of ancient laws assume a greater imporiance in the
study of the social history of a race and the evolution
of society.

On the siudy of ancient laws divergent views
were expressed by Sir Henry Ma'ne, who underscored
the study of laws on genetic method., Contempore-
neously the greai German jurist Rudolph Von Ihering
studied ancient laws on similer lines. There, however
is a fundamental difference in the mehods of IThering
and Maine. They boih siudied and tried io amrive at
the course of evolution fron historical facts. Thering
studied such facis critically while Maine's mét_hod
. was primarily empirical. lhering roinied out that Ws-
torical jurisis object is ot io siudy the exiernal history
of legal imstitutions but their inner chronology which
means their inzier evoluiion, Accordiag to him chrono-
logical sequence of facis and institutions often gives
an erroneous impression of iheir genetic order. The
actual method according fo him is to interrogate the
‘historical facis critically for arriving ai the inner evolu-
ﬁon of judicial phenomena by searching in the motives
of their being, for their hidden springs and ultmate
roois and their spiriival interdependence.

Since Maine and Thering, study in this field has
added much to the kor:wledge Fustel de . Coulanges,
Letoumeau Kohler? Tarde and. 2 kost of other scholars
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studied the juristic evolution with ability and from
much more materials than were available either io
Maine or Thering.

This siudy of laws in their evoluiion, noi the
laws of any pariicular couniry or pariicular age are
the basis of human laws generally and may be broadly
termed as Soc'ological jurisprudence.

The term legiiimate awhority in the modem
coatext can be split into two ‘lezitimate’ and ‘authority’.
When oune speaks of legiiimaie authority oae speaks
of an authority exeicised by an individual or a body
of person on the basis of laws formed by competent
authorily and are based on well accepied loyal norms.
Weber having died scon after the firsi world war
did not have to expose the authority exercised in
his own countey by the most authoritarian regime which
brought miseries t¢ mankind in gemeral, Weber also
had not been faced with the authority exercised by
the armed forces in the developing comntries after
overithrowing of the legitimate regimes. He was alco
not confronted with coup deeiais staged by revolu-
tionary or counter revolutionary forces around the world.

The -exisience of legitimate authority, as Weber
suggests is orienied in the =ocial conduct or social
relaﬁohship .of the individuals, In such orientation it
15 termed as the validity of the authority in ques-
tion. This can be split into an ‘authority’ which
assumes ‘validity’ form social conduct or social rela-
tionship as determined by custom or self interest, The
social jurisprudence show that an individual obeys rules
~or regulations in a given society asa matter of duty
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which the mchwdual concerned accept as of absolute
yalue, '
Webers view is that such social relationship repre-
sent ‘authority’ as it originates from cerlain established
principles, when such oriéntation to principlés are regar-
ded by -the individuals as binding or at least constitute
a ‘system required to be followed it acguires to the
individual ‘validity’, This conduct or social relation-
ship is oriented to the authority for a number of
reasons, the most important of which is that it presents
a uniform conduet to the individuals comnnsmg that
society, who accept it as a bmdmg custom. Various
other reasons are aitached . to it one of which is
expediency whose acceptance is only for. meeting a
particular situation for the purpose of stability in the class
or society. Those conduci which are custom  oriented
enjoy stability and a lasting binding effect because
of its long standing following which for it brings
what’ Weber termed as “legitimacy’ which means lawful,

" This -posulaies a study in the different ' forms
of laws whichk would require examining Maine’s theory
of the evolution of forms of laws. Laws are termed
in’ custom or usages. .In his ‘Ancient Laws’ Maine holds
that general proposition of law are later than specific
decisions .on particular points. Webers custom oriented
conduct. which gives legitimacy to the authority -can
“be fraced back to the Themistes referred to by Homer.
Particular cases brought before the chief for decision
and the decisions or judgements given in them in
every case were supposed to have been denved by
dlrect msplratmn from the gods. The Thenustes by
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repetition developed into gemeral rules of rudimentary
custom which are also to be found in the Homeric
term ‘Dike’. In a monorchical form of sociely whatever
resulted from the direct inspiration of the King was
considered legitimate. Legitimacy in this soclety was
what the King willed, Monarchs were in course of
time superseded by some form of aristocracies. In an
ancient society the preeminence of the chiel who
alone maintained auihority did not generally pass to
his successors. Therelore, the authority of a weak or
incapable chief tended to grow less and less and
replaced by aristocracy. '
Aristocracy assumed different forms depending upen
the cociely, In Sparta or India real authoritv was not
vested in the monarch, it was in fact exercizsed by
a body of man who by virtue of their descent claimed
to be the legitimate authority, In Athens or Rome
the authority vested formally and factionally in the
aristocrais themselves. Aristocracy in some places con-
sisted of the spiritual - or intellecival classes and in
some places it was of military classes. When the
authority was derived by the arisiocracy consisting of
the military classes, the inspiration was more from the
arms but in other cases it was from the sacred person
the King, The change corresponded according to
Maine to a change in law. The legitimate authority
in the ancient society was associated with god whe-
ther it was claimed by the King or the aristociacies.
This according to Maine iz the second stage in the
evolution of the forms of law that is the customary
law. . . T -
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Valid authority does not necessarily carry with
it obedience, what is o be noted in a valid authority
Is its acceptance asa valid norm and its effect on
the behaviour even when it is avoided or delibera-
tely violated. Weher in his analysis of the systems
of authority, has correlated in the legal sense io the
empirical situation,

Weber’s view that legitimacy of Authorily is derived
frem an individual’s emotional or rational -or religious
attitude. Accepiance of the Iegitimacy -of authority
may also come from a kind of self interes: resulting
in same kind of personal benefit.

Firstly, obedience to authority is conventional which
comes from the perception that any deviation from
it will be within a particular social group meet with
disapprovaj.

Secondly, its obedience is secured by law and
any violation would be met by punishment by a group
of men in the society authorised on that hehalf.

Thus the legitimacy of authority is either conven-
tional -or legal. Conveniion signifies that in a given
soclety a ceriain custom is recognised as valid and
its violaiion is disapproved and in this it differs from
law where obedience is compulsorily enforceable. A.
violation of convention might result in social ortracism
which Weber thinks can be even more effective than
legal sanctions. In conveution there is no ‘specialised
agencies io compel obedience but in law the function-
aries are named whose duty is to enforce law and
order. It is not unusual that eonventional guarantee
becomes legal guarantee, This is particularly noticeahle
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in a country without a written constitution as in England.

The concept of law for the purpose of the pre-
sent study is that there is a body of persons whose
duty is to enforce the authority. Thus the body acts
on the hasis of some sort of rules, According to this
concept legitimacy of authority is based on the prin.
ciple that its violation is punishable under these sets
of rules which again are made by an authority set
up under a law to frame these sets of rules.

In the preseni age the commonest form of legi
timacy is based on the concept of legality which
means the compliance with enactments which have
been imposed. In the past the legitimacy of authoricy
depended wpon its universal acceptance by that society.
The authority in the present times derives its legitimacy
from the acceptance by majority in the society and
suffered by the minority. In the parliamentary demo-
cracy it is imposed upon the minority by the majoriiy.

Incidents are also noirare when the minority imposes
an authoriity by a violent ruthless method and eventually
is regarded as legitimate by the opposing majority.
In the method of election it ofien happens that the
will of the minority becomes a formal majority and
the majority suffers it and the majority rule is negaiived.

When authority is complied with on being by one
man- or several either in matters of -expediency or
rather fear, the legitimacy of such authoriiy is derived
from the source imposing it.

When - authoriiy is accepted, it is so done for
variely of reasons or combination of reasons, Those
who comply with authority may not always be aware
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as to-the particular reason for compliance.

_ The statuiory rules of corporale . relauonshlp origi-
nate e1ther through voluntary agreement oOr Is imposed
upon from oatsuie and - later accepted, The statutes of
a corporate group can be zmposed upon -the members and
non-members ahke if .they live within the territorial
}ul’ISdICE_OD -where they reside or where born and func-
tions. -within the area. Such s.ys_tem authomy is called
territorial vahduy

‘Authority means someihlng w}uch has been imposed
because itis not an aggregaie of free and voluntary.
agreezrevlt In the modern concept the majority decision
demands subxmssmn of the mmorlty and that affecis its
Iegmmacy .

- Free agreements are often also the resul s of imposi-
‘tion as. in the case of obschtschina and consequently the-
acmahty is to.be co:umdered -

Webers concept of power and domization ccmcermng
leghimate authority is that power means. in-a social
relahonsh;.p the opportunity to carry out ones own will
even against vesisience - and- regardless of the baSLS on
Whlch this opportunity rests. . ' : :

‘Dommat?on _means the 0pp01m1111:5r‘ for a specified
context obeyed by a giver group of persons and ‘disci-
pline’, means opportunity ‘o obtain promptand automatic
obedlence from a given. group _because of oneutaaon to
Wards a command . :

 In his inaugural Iecture at the Umve:uty of Freiburg .
Weber said “the power and interests of nation are the
last and decrswe interests WhIch economic policy has -to
selve thenahonal state is for us the secular power orga-
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nisation of the nation and in this national state ihe raison
d’etat is for us the ultiimate yardstick for economic. consi-.
deration’s. Weber admired Bismarck for faithfully follows
ing Machiavelli and this led many critics of Weber to
hold thai Weber like many other German scholars hardly
cared for the implications of Machiavellism. The critics
accused Weber of failing to see the moral element
inherent in any political power, If the interests of the
state apd not truth, justice and morality be the crtieria
of political aciion then that is bound to lead to a kind
of despolism and the stale power rtesting on authority,
bureaucracy and monopoly over the legitimate use of
force would hardly be accepiable in a modern state. In
a modern state the staie power is reserved for the
community and is based on legal values which commads
belief in the legiiimacy of the state’ authority. State to
Weber was the “last source of all legitimate violences.”
Weber viewed all competiton and conflicc between
social groups asa siuggle for power. Afier the firs:
World War he acted as expert advisor oa the confidential
committee for consiitar‘onal reform. The introduction
of Art 41 into the Weimar comstitution, which provided
for ihe election of the President by popular vote meant
“to him that the politicaly elected President of the new
Reich would provide a charismatic leadership and shall
not act as authority whose power rests in the Parliament.
This view of the popularly elecied President proved fo -
be highly romantic when the President made an arrogant
use. of emergency power under Art, 48,

Bangladesh won its freedom aftera long struggle
which ended in a bloody war which took a heavy toll
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economically and of lives and turned the country iato
a graveyard. The state that emerged afier independence
was a democratic state the stale power rested in the
Parliament. The authority of ihe Parliament was based
on the Proclamation of Independence order dated 10th
April 1971, Laws Continuance Enforcement order of the
same day and the Provisional Constiiution of Bangladesh
Order 1972 dated 14th January, 1972, The consttituent
Assembly charged with the task of framing the consti-
tution comprised of the members of the erstwhile
Provincial and National Assemblies elected in the general
election held in December 1970 and January and March
1971,

The constituent Assembly framed a  constirution
which came into force on 16th December, 1972 providing
for parliamentary democracy. The reason being that the
people of Bangladesh have had elected local hodies
introduced by the British first in Bengal in 1885 and
the elected legislature came in 1935. Another reason
for chooging parliamentary democracy was that the
ruling party the Awami League from is inception in
1949 pledged to the people a parliamentary system in
the country. Throaghout the political history of the
country, the movements were built on this basis. In 1951
a 21 point programme, 6 point programme of 1966, 11
point programme of 1969 and finally the geneal eleciions
of 1970-71 pledged firmly for a democratic system with
a ‘parliamentary form of govemment. The long cherised
ideal was fulfilled with the adopiion and enactment of
the constitution -of the Peoples Republic of Bangladesh
on -4th Novembeér, 1971.
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The consiitution of Bangladesh, based on West
minister model contained in its Art-7 provision declaring
the supremacy of the constiiuiion 7' (1) All pewers in
the Republic belong to the people, and their. exercise
on behalf of ihe people shall be. effected only. under,
and by the authority of, this constitution. (2) The consti-
tution is, as the solemn expression of the will of the
people, the supreme law of ihe Republic, and if any
other law is inconsistent with this constitution that other
Jaw shall to the extent of the inconsistency, be veid”,
This Article if analysed would presentihe true spirit
of the constituntion. All powers vesi in. the people and
the exercise of such powers by any autho_ruy_ shall be
on behalf of the people of the couniry and iis legitimacy
shall be dependent upon its obediedience to the constitu-
tion, The consiitution is the supreme law of the land and
all other laws derive their legitimacy from the censiiiution
and any inconsistency with the consiitution Would render
that law to that extent invalid. "

Weber's idea of ‘plebiscitarian democracy’ is rooted
in the consiitution but not what he thought of ihe position
of the President of the Weimar Republic. Weber
thought that the President would provide a charistinatic
leadership. The Bangladesh constituiion does not contem-
plate the development of a charisimatic leadership for
the development of ihe Repumblic. "The will of the
people was the focal point for all developments. The
leadership is to be provided by the peeple. He thinks
that if the people elect a President, he would develop
a charismatic leadership. His view was proved -wrong
by the misuse by the President of the emegency power
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coniamed in° Art 48 of the Weimar constitution., The
adoption- of the Weimar constiniion in  July 1919 made
Germany - a parliamentary republic. It coniained civil
freedoms;- iriroduced universal suffrage. The President,
however, exercised his authority not wholly for the
benefit of the people. On ihe contrary by a special
law the Reichs: ag deprived the working class of many
rights, The reactionary sections attempted to abolish
even the small demo:zratic achievemenis that were
reflected in ‘the constitution. In 1919 a fascist party
emerged in Germsny and on Janudry 30, 1933 President
Hindenburg appomnted Hitler Rel chskanzler (the head

of the Governmeat), Thus came the end of the peoples
rights,

By the rmddle of 1972 in Bangladesh a qmall group
of the students front of the Awami League broke
away from the mainstream and this was repeated in the
peasants-and workers front and these breakaway groups
starfed all over the couniry anii establishment activities
for capturing state power in undemocratic manmer and
here 'Weber’s concept power seems to have worked in
as much as the small groups earried out their projecis
defying the executive authority and misusing ‘the consti-
tutional privileges. This led to the introduction of
emergency provisions by the second Amendment Act
of 1973 (Act XXIV of 1973) i the constitution. The
emergency provisions were hitherto absent in the consti-
totion and pursuant to these spec’al enactments were
passed by the Parliament and emergency was proclaimed,
On the Proclamation of Emergency some of the funda-
mental rights guaranteed under the constitution were
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suspended. The sﬁpreme-Courts"powers ‘'were also cur-
tailed in the enforcement of the citizens rights conferred
by Part IIT of the constitution. The provision for preven-
tive detention was also introduced, The amendment was
made with the sanction of the Parliament, o

The main feature of the constitution of 1972 was
that the Supremacy of the PallTament was ensured and
Art 80 provided that when a Bill was passed it was 10
be assented by the President within 15 days bui except
a Money Bill he could return the Bill to the Parhamem
which the Parliament after consideration would send it
again te the President who shall assent to the Bill failing
which the Bill weuld be deemed to have been asqented
by him, _

. Art 22 ensured the seperation of the ]udfmar v from
the executive organ .of the state. This guaranteed the
concept of the ruleof law and Art 22 contains one of
the  fundamental principles..of State policy.. The writ
jurisdiction granted to the supreme cousts for the enfo:rce-
ment of the fundamental rights of the citizens  proved
that the executive aclions of the state must be proved
legitimate with reference to the authority : given: to it
by the constitution.  The executive Goverramert ' was
accouniable to the Parliament.. - :

 Bangabandhu Sheikh Mu Jlbur Rahman Lhe father _
of the nation provided:a charismatic leadership -to the
people of Bangladesh and the differénce in his -charis-
matic leadership and . Weber’s ideal ‘charismatic leader~
ship -was that “his .charisma -was ihere before. he was.
elected by the people..and it was- only confirmed .on his
assumption of high: office of Prime Minister, - .-
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‘A broad and tasic change was brought about by
the Parliament, in the costitution when it passed Cons-
fitution (Fourth Amendment) Act 1975 (Act II of 1975)
on 256th January, 1975, This amendment changed the
parliamentary sysiem to the Presideniial system of
government providing forin Art 48 a President, who
shall be directly elected. This provision is similar to
Art. 41 of the Weimar consiituiion which went to the
credit of Weber. Iiis however, yet io be seen whether
this would provide a here charismatic leadership. By
this Fourth Amendmeni the President was made the
chief execuiive of the Republic, who could be removed
from office on specified grounds as enumerated the Art
54. The President could be impeached by the Parlia-
ment on a charge of violating the constitution or of grave
misconduct The legitimate authority of the President
even though he was the chief executive and all powers
were concentrated in him, is enumerated in the frame
of the constitution. His council of Ministers were merely
his advisers and were not accouniable to the Parliament,
(Art. 58). ‘

In the matier of appointment of the chief Justice
and other Judges of the Supreme Court the President
under this amendment was the appointing authority and
was ot under any obligation to appoint the judgesin
consuliation with the Chief Justice as was provided
prior io this amendment. In matter of appoiniment of

the Chief Justice the provisiens remained unaltered. A

Judge could only be removed from his office by order
of the Presidernt on the ground of misbehaviour or in-
capacity (Art. 96) after he has been given a reasonable

R ST S S
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opportunity of showing cause against the aetion proposed
10 be taken against him. The appointments to. sub~
ordinate judiciary could. be made by the President
ynder rules framed for. the purpose and.was no longer
required fo take recommendation from the Supreme
Court. In matiers of Wiit jurisdiction of the Supreme
Court some basic changes were made. would not
be inaccuraie to say thai by this amendment the Supreme
Cowrt’s authoriiy was undermined, although their in-
dependence in the exercise of their functon was not
distarbed at- any level, as long as, it ‘was within the
frame of the Constitution. -

- Another fundamental change brought by this
amendment was the power given 1o the President to
direct to have only one political ‘National Party’ and
with it all other political parties shall stand dissolved.
This was a new experiencein a couniry which traditio~
nally had many functionig and non-functioning - political |
parties and was considered to be ar arbitrary power
given to ithe DPresident and is against the norms of
demeocracy.

The supreme authority of *he constitution and the
supremacy remained unaliered because Art7 was not
amended by the Fowth Amendment. The effect of
the fourth amendment and the working of the Consti-
 tution and testing -of its authority could not be doneas

the President of the Republic was murdered and mar-
' tial law-was proclaimed on 15th August 1975.

By the Proclamation of Marifal Law the supremacy
of the constitution was denied and it was assigneda
position subservient to the Moaridal Law. An individual
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placed the covatry under Martial Law and declared
himself to be the President of the Republic on the bhasis
of the powers wielded by the armed forces, He by that
proclamation suspended Ast. 48 and 55 partially, modi-
fied Art 148 portally and form I of the third schedule
to the extent that hefore taking any eath of office,
the President may enter upon office. This assumption
of auithority without any ceremonial cath was not legiti-
mate under the constitution and lacked moral element
required of the charge of his duties. - Jis legitimacy was
mitself, The legitimacy of the Proclamaiion was the
Proclamation itself because clause (g) of the Proclamation
provided no cowrt including the Supreme Court or tri-
bunal or authority shall have any power to call in
question in any manner whaiscever or declare illegal or
Void this Proclartion or any Martial Law Regulation or
rder (or other order) made by mein pursuance thereof,
or any declaraiion made, by or under this Proclamation,.
or menfioned ia this Proclamation to have beei made, or
anything done, or any act'on takea by or under this
Proclamation, or mentoned in this Proclamai’on to
have been done or tsken or aaything done or any
action taken by or under any Martial Law Regulation
or Order {or other order) made by wme in pursuauce of
this Proclamation” “(h.1 may by order notified in the
-official Gazette, amend this Proclamation.” The country
was ruled under this Proclamaiion whose legitimacy or
legitimacy of the authority exercised under it could
not be questioned sanywhere. The self proclaimed
‘President was the source of all laws and the laws were
made for his interest which he could change to wit any
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expediency, not necessarily for the purpose of stability of
the country as Weber thought obedience to the Martial
Law authority was by coercion under the pains of special
punishment prescribed in that behalf. Any violation of
the authority was io be punished by special agency set
up under the Proclamation. The agency was not formed
to follow the conventional morms of crime and punish-
ment which came <0 be accepted in the process of evolu-
‘tion of law. The punishment prescribed for violation of
the Martial Law are nol accordance with the social
process and for that Martial Law itself is not compa-
tible with the process of evolution of law or a custom
or convention. The violation is met by a group of men
who are not guided by rationality or for social reasons
but are backed by force.

The constitution way relegated toa subordinate
position by Clause (¢). The constiiution of the People’s
Republic of Bangladesh shall subject the Proclamation
and the Martial Law Regulation or Orders (and other
orders) made by me the pursuance thereof, continue to
remain in force”. Thus the supremacy of the Constitution
which is the testing ground of legitimacy of any avtho-
_ rity, in a democratic society was gone not by the will of
the people but under the cover of force.

Before the Martial Law was lifted an election was
held for the Parliament and before that the President
was elected by the vote of the people. It was not
the sort of election thought of by Weber. The Mar-
tial Law Authority planned the desired result of the
clecton both in the case of the President and the
Parliament. The “plebiscitarian democracy,” of Weber
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was- very far, The constitution was constantly amen-
ded under the auvthoriiv vested by Martial Law and
basi¢ siate policles were amended. When the Parlia-
ment met before the Martial Law was lifted the
Constitution (Sixth Amendment) Act 1979 was passed
by the Parliamen: giving legitimacy to all authoriiy
exercised under the Mar tial Law and thus the legifi-
macy was given by the coastiiuiion to the Martial Law
itself which short of this legiimacy would be rendered
violation of the constitution and bereft of 1ational
authority, Those who were associated with the func-
tioning of Martiall Law did not believe in its legality
which forced them to get the legitimacy though the
amendment of the constitution by the noimal process
prescribed for the amendment. The amendments of the
constitution by Martial Law were also legitimatised
in this process, |

 InMarch 1982 again the legitimate authority of
the President elected direcily by the people was
negatived by the Proclamaiion of Martial Law of 24th
March 1982. This Proclamation was disiinet from the
prev'ousone in that the judges of the Supreme Court
were to be ‘appointed by the Chief Martial Law Autho-
rity a functionary exercising arbitrary power, and
whose legitimacy was derived irom ihe Proclamation.
The judges of the Supreme Court could be removed
at the pleasure of ithe same Authority who derived
power from the Proclamation., This time also the
authority exercised under the Proclamaiion was legiii-
matised bythe Constitution (Seventh Amendment Act)
1986; Before this Amendment lot of other amendments io
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the constitution were made under the authority of
ihe Martia] Law. The concept of legitimate authority
to Weber found no place either in the Proclamation of
Martial Law or in the manner illegality of authority
was legiiimatised by the process unknown to custom,
convention consensus -or -morality “which from the
iaception were -the .forces for the exercise of-legitimate
authority. |
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